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1. Importance 

The common law distinguishes between gratuitous promises- and those which 
can be the basis of a contractual obligation.1 What gives the latter their legal character 

1 See generally Wessman, "Should we fire the gatekeeper? An Examination of the doctrine of 
consideration" (1993), 48 U. of Miami L.R. 65; Smith, Contract Theory, pp. 215-233; Waddams, 
"Principle in Contract Law: The Doctrine of Consideration", in Neyers, Bronaugh & Pitel, eds. 
Exploring Contract Law (2009) chapter 3. 

2 I.e., promises to confer a benefit by gift, sometimes referred to as "donative promises"; see 
Eisenberg, "Donative Promises" (1979), 47 U. Ch. L. R. I; or as "benevolent promises"; seeStoljar, 
"Enforcing Benevolent Promises" (1989), 12 Sydney L.R. 17; Stoljar, "Bargain and Non-bargain 
Promises" (1988). 18 U. West. Aus. L.R. 119. For an example of such a promise, see Sierra Pacific 
Holdings Ltd. r. Natterjack Animation Co. (1999). 25 R.P.R.(3d) 1, 1999CarswellBC867 (B.C.S.C. 
[In Chambers]). 

3 For an economic analysis of the difference between these, see Posner, "Gratuitous Promises in 
Economics and Law" (1977), 6 J. Leg. Stud. 411. For an attempt at "reconceptualization", see 
Eisenberg, "The Principles of Consideration" (1982), 67 Cornell L.R. 640: "The Bargain Principle 
and Its Limits" (1982). 95 H.L.R. 741; "The Responsive Model of Contract Law" (1984), 36 
Stanford L.R. I 107, pp. I I 12-1 I 17. See also Cumherbatch, "On Bargains. Gifts and Extortion: An 
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is what is called "consideration". The essence of a valid, binding contract is the idea 
oi a "bargain" between the parties. A contract consists of an exchange of promises, 
acts, or acts and promises, as a result of which each side receives something from 
the other The attempt was made by Lord Mansfield in the eighteenth century to 
allow valid contiacts to be based upon moral obligation, or to be entncly gratuitous4 

But in the nineteenth century it was held that there had to be some material advantage 
passing to or promised by one party before a promise given in exchange could be 
icgarded as a contract.6 There is no doubt that this doctrine is now firmly established 
in Canadian law6 as well as English.7 If there is no consideration there is no contract,11 

and it there is no contract there is nothing upon oi from which to found or create 
liability.1 ' In Steinberg v. Steinbergthere was a gift ol shares between husband and 
wife. Later the wife signed a promissory note for the value of the shares, this 
transaction being by way of a device to avoid certain tax liabilities After the husband 
and wife separated some time later, the husband brought an action on the note It 
was held that he could not sue as theie was no consideration for the wile's promise 

Essay on the Function of Consideration in the Law of Contract" (1990), 19 Anglo-American L R 
229 

4 Pillansv Van Mieiopt 1765), 2 Burr 1662. 97 ER 102 See also Ftfoot, Loid Mansfield (1926), 
pp 126-141 For the earlier history, see Simpson, A Historx of lhe Common Law of Contract! 1972), 
Chapters 4-7, compare Dawson Gifts and Pi onuses (1980), pp 199-207 For a modern discussion 
of consideration and morality, see Gold, "Consideration and the Morality of Promises" in Neyers 
Bronaugh & Pitel, eds Exploring Conn act Law (2009) chapter 5 

5 Rami r Hitches (1778), 7 Term Rep 250n (H L ). Easlw ood i Kenxon (1840). I I Ad & El 428 
See also Atiyah, The Rise and Fall of Freedom of Contiaa (1979), pp 128-167, 448-454 

6 Blomidon Mercurx Sales Ltd v John Pieicey's Auto Body Shop Ltd (1981), 129 D L R (2d) 620 
(Nfld T D ). Agnus i' MediaVision hit (1981), 18 Alia LR (2d) 77 (Alta Master), affirmed 
(1982), 19 Alta LR (2d) 74 (Alta QB), Baker v Nearv (1984), 51 Nfld &PE1R 25 (Nfld 
T D ). Sthnnnowski i Schimnou ski (1992), 87 Man R (2d)!0(Man Q B ), additional reasons at 
(1992), 89 Man R (2d)8l(Man Q B ). reversed (1994), 92 Man R (2d) 251 (Man CA) 6427IS 
Albeita Ltd v Albeita (Mmistei of Public Woiks, Supply & Senitcs) (2004), 268 A R 52 at 71 
(Alta Q B ). Western Smetv Co v Hancon Holdings Ltd (2007), 68 B C L R 282 (B C S C ) 

7 Hoi locks v Forray, [ 1976] 1 All E R 727 at742(Eng C A ) per Megaw L J 
8 The passage from "A contract consists" to here was quoted by Matheson J in Kenioc Building 

MatenalsCo i Logan Stesens Constiuction (2000) Ltd (2002), 227 Sask R 158 at 160 (Sask 
Q B ) The passage from "The essence of a valid, binding contract" to here was quoted by McNally 
J in Mckenzie i Dm o (2008). 225 N B R (2d) 291 at 297 (N B QB ) 

9 McPhei son r L Huondelle. [1927] SCR 429. Galpmv Auld (1967), 59 W W R 257(BCCA) 
MatMillan v MatMillan (1977), 76 D L R (2d)760(Sask CA ),Abiahamv Wmgale Propeittes 
L/d,[l986]l WWR 568. 26 Man R (2d) 264 (Man C A ). varied on reconsideration [ 1986] 2 
WWR 568 (Man CA ), Western Suiely Co v Hancon Holdings Ltd , above Unless the contract 
is contained in a deed, / e , a document under seal Hickex i Hickey (1986), 86 N B R (2d) 428 
(N B 0 B ), affirmed (1988), 86 N B R (2d) 421 (N B C A ) On deeds, see below, pp 116-118 

This sentence was quoted by Newbury J A in Canadian Imperial Bank of Comnteicex Cedar 
Hills Piopeines Ltd, [1997] 8 WWR 26 at 29 (B C C A ), affirmed (1998), 171 WA C 89 
(B C C A ), leave to appeal refused (1998), 176 W A C 219 (note) (S CC ) and by Beanies J m 
Tei raftind Financial hit i 569244 B C Ltd (2000), 20 B L R (2d) 104 at 1 12 (B C S C |In 
Chambers]) 

The passage lrom "A contract consists of an exchange " to here was quoted by McEachcrn 
C J B C in Watson i Mooie Coip (1996), I 24 D L R (4th) 252 at 256 (B C C A ) 

10 (I962),45 DLR (2d)l62(Sask Q B ), follow ing the definition of consideration gi\en in f lema't 
r Bank of New Zealand | 19(H)] A C 577 al 586 (New Zealand P C ) 
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\ to pay the sum in question." Although some qualifications of the need for consid
eration have been admitted, by the common law and by statute,12 the doctrine of 
consideration remains one of the pillars of the law of contract.11 However, the nature 
and content of consideration have undergone change over the years. 

2. Meaning 

In Currie v. Misau in 1875 an English court provided a modern definition of 
consideration which has frequently been cited with approval by courts in Canada.11 

Consideration was there said to consist in."' 

some right, interest, profit or benefit accruing to the one party or some forebearance. 
detriment, loss, or responsibility, given, suffered, or undertaken by the other. 

This was expressed by one Canadian judge17 in the following way: 

The principal requisite and that which is the essence of every consideration, is that it 
should create some benefit to the party promising or some trouble, prejudice or incon
venience to the party to whom the promise is made. 

11 Compare Schimnowski v. Schimnowski(1993), 87 Man. R. (2d) 10 (Man. Q.B.); additional reasons 
at (1993), 89 Man. R. (2d) 81 (Man. Q.B.); reversed (1994), 92 Man. R. (2d) 251 (Man. C.A.) 
where there was no consideration for the cheques given by the father to his son before the father's 
death. Hence they were gifts; and the son could not sue the executor. 

12 Below, pp. 118-135. 
13 Whether what is involved is (i) the creation of a contractual relationship between the parties, or(ii) 

the variation of an existing contract: Blomidon Mercury Sales Ltd. v. John Piercey's Auto Body-
Shop Ltd. (1981), 129 D.L.R. (3d) 630 (Nfld. T.D.); Gregorio v. Intrans-Corp. (1994). 115 D.L.R. 
(4th) 200 (Ont. C.A.): additional reasons at (1994), 15 B.L.R. (2d) I09n (Ont. C.A.); Francis r. 
Canadian Imperial Bank of Commerce (1994), 120 D.L.R. (4th) 393 (Ont. C.A.); Watson v. Moore 
Corp. (1996), 134 D.L.R. (4th) 252 (B.C.C.A.): Hobhs v. TDI Canada Ltd. (2004), 246 D.L.R. 
(4th) 43 (Ont. C.A.), additional reasons at 2005 CarswellOnt 818 (Ont. C.A.): Braiden r. La-Z-Boy 
Canada Ltd. (2008), 294 D.L.R. (4th) 172 (Ont. C.A.): Boutcher r. Clearwater Seafoods Ltd. 
Partnership (2009), 73 C.C.E.L. (3d) 9 (N.S.S.C.): reversed (2010). 80 C.C.E.L. (3d) 119 
(N.S.C.A.); below, pp. 100-102; or (iii) the waiver of existing contractual rights: Weeks v. Rosoclta 
(1983). 41 O.R. (2d) 787 (Ont. C.A.); Besta International Corp. v. Watercraft Offshore Canada 
Ltd. (1994), 19 B.L.R. (2d) 257 (B.C.S.C.): additional reasons at (1995). 19 B.L.R. (2d) 257n 
(B.C.S.C.). 

i 14 (1875),L.R. lOExch. 153 (Eng. Exch.): affirmed (1876), I App. Cas. 554 (U.K.H.L.). 
i 15 Re Desbiens, [1953] 4 D.L.R. 787 (Man. Q.B.): Spruce Grove i>. Yellowhead Reg. Library (1982), 
i 143 D.L.R. (3d) 188 at 191 (Alta. C.A.): Bojtar v. Parker (1979). 99 D.L.R. (3d) 147 (Ont. H.C.); 
i affirmed (1979), 103 D.L.R. (3d) 577 (Ont. C.A.); Rusonik r. Can. Trust Co. (1986), 39 R.P.R. 
( 263 at 278-281 (Ont. H.C.); additional reasons (December 16, 1986), Doc. 40730/79 (Ont. H.C.); 
jj affirmed 1988 CarswellOnt 2153 (Ont. C.A.). 
j 16 (1875), L.R. lOExch. 153 at 162. 
' 17 Barry C.J. in Robertson v. Robertson (1933), 6 M.P.R. 370 at 389 (N.B.C.A.). Hence, in Can. West 
I Tree Fruits Ltd. v. T.G. Bright & Co.. [1990] 6 W.W.R. 89 (B.C.C.A.); leave to appeal to S.C.C. 
I refused [1991 ] 2 W.W.R. Ixvii (note) (S.C.C.), there was no valid variation of a contract pertaining 
t to the provision of apple juice. The variation was for the benefit of only one party and the other 
; party derived no benefit at all. Whereas in Maier v. E. <£ B. Exploration Ltd., [1986] 4 W.W.R. 
| 275 (Alta. C.A.), the employees obtained the benefit of the variation of their contracts of employ-

i ment by the inclusion of a share option scheme in return for which the employees continued in 
i their employment when they could have left at any time, since they were originally employed for 
i an indefinite period. 
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Such statements reveal the essential ingredients of consideration as it has developed 
since the early days of truly contractual liability in the common law. The act or 
promise of one party is, as it were, "bought" or "bargained for" by the act or promise 
of the other; each party exchanges something of value. To create an enforceable 
contract there must be, as Lennox J. said in Loranger v. Haines,IX "reciprocal 
undertakings". So if one party is neither giving anything, nor is promising to do or 
give anything, there is no consideration for the other party's act or promise.14 What 
is meant here by the expression "value" must not be taken in a literal, entirely 
materialistic sense. In most instances, of course, it will be money or money's worth 
that is involved. But it is not so exclusive. Consideration means something which is 
of some value in the eyes of the law.2" It must be real.21 This could include some act, 
or promise of an act, which is incapable of being given a monetary value, though it 
has value, some benefit,22 in the sense of advantage for the party who is the present 
or future recipient or beneficiary of the act.21 (including the situation when what the 
promisor does or does not do is for or to a third person, not a parly to the contract, 
as long as this in some way will benefit the promisee).24 

This broad meaning or scope of "value" is illustrated by Loranger v. Haines,21 

in which the plaintiff sued for specific performance of a contract to convey land. 
The plaintiff and the defendant were friends. The plaintff wished to move and live 

18 (1921). 64 D.L.R. 364 al 372 (Onl. C.A.). 
19 Spur Oil Lid. v. R. (1981), 42 N.R. 131 (Fed. C.A.); leave to appeal to S.C.C. refused (1981). 39 

N.R. 354 (S.C.C.): Blomidon Mercury Sales Lid. v. John Piercey's Aulo Body Shop Ltd. (1981), 
129 D.L.R. (3d) 630 (Nfld. T.D.); Fobasco Lid. v. Cogan (1990), 72 O.R. (2d) 254 (Ont. H.C.) 
(nothing of value passed from plaintiff to defendant: therefore no contract): Si. Pierre v. St. Pierre 
(2008), 325 Sask. R. 159 (Sask. Q.B.), no consideration for transfer of home, set aside: contrast 
Unman r. Hechter (1981), 130 D.L.R. (3d) 183 (Man. C.A.); leave to appeal to S.C.C. refused 
(1982), 41 N.R. 488 (S.C.C.). 

20 Thomas v. Thomas (1842). 2 Q.B. 851 at 859: Fobasco Lid. v. Cogan, above, at 259. The passage 
from "In Currie v. Misa" to here was quoted by Mclntyre J. in D.B. Holdings Lid. r. Bellamy 
Autotechnic Lid. (2006), 283 Sask. R. 281 at 283-284 (Sask. Q.B.). 

21 Van Kruistum v. Doot (1997), 35 O.R. (3d) 430 at 443 (Ont. Gen. Div.) per Reilly J. There the 
plaintiff s willingness or permission to allow the defendant to harvest did not constitute consider
ation since the plaintiff had no legal right to prevent the defendant from doing so. Contrast Fish 
Reduction Lid. v. Malone (1997), 163 N.S.R. (2d) 340 (N.S.C.A.), where the respondent's under
taking to sell his catch to the appellants was consideration for the transfer of a lobster licence to 
the respondent. 

22 Hence in Meisner v. Bourgaux Estate (1994), 131 N.S.R. (2d) 244 (N.S.S.C.), since the deceased 
boyfriend of the plaintiff had received no benefit from the plaintiff, she was not entitled to claim 
the proceeds of a life insurance policy she said he had agreed to take out. 

23 See, e.g., Bank of N.S. v. MacLellan (1977). 78 D.L.R. (3d) 1 (N.S.S.C.); Bank ofN.S. v. Hallgarth 
(I986L 32 D.L.R. (4th) 158 (B.C.C.A.); Millerv. Mil!er(l99)), 103 N.S.R. (2d) 50 (N.S.T.D.). So 
an agreement to submit a dispute to arbitration was consideration for the contract involved inAyotie 
v. Demery (2007), 213 Man. R. (2d) 159 (Man. Q.B.); an admission of liability for causing personal 
injury to the plaintiff was consideration for the plaintiff's agreement to abandon his claim against 
the defendant in Mackenzie v. Davis (2008), 335 N.B.R. (2d) 391 (N.B.Q.B.). 

24 Truenmn v. Maritime Auto & Trailer Sales Ltd. (1977), 19 N.B.R. (2d) 8 (N.B.C.A.): Bank ofN.S. 
v. Drouillard-Polter (1989), 79 A.R. 2 (Alta. Master). 

25 Above. Compare Brooks Ltd. v. Claude Neon Gen. Advertising Ltd., [ 1932] O.R. 205 (Ont.C.A.), 
Weslman v. Macdonald. [1941] 3 W.W.R. 321 (B.C.S.C.); Press Box Inc. v. Berlin (1988), 85 
N.B.R. (2d) 288 (N.B.Q.B.), consideration for an option to purchase land was found in the optionee s 
entering into an agreement to lease the land, the lease, and the payment of rent under the lease. 
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next door to the defendant. In consequence of this, the plaintiff left Detroit and came 
to Ontario, where the land was situated; he did things to improve the lot on which 
be intended to build a house; he paid certain expenses in connection with his move 
to the land; and he undertook that if he ever wanted to leave the land in question he 
would give an option to the defendant to buy it from him. Under these circumstances, 
after the defendant had refused to honour the agreement, it was held that there was 
a valid contract supported by consideration, namely the acts of the plaintiff referred 
to above, and the action succeeded. Another example is provided by Spruce Grove 
v. Yellowhead Regional Library Board.26 The plaintiff municipality transferred land 
to a library board for one dollar plus other good and valuable consideration on the 
undertaking of the board that it would build a library on the land. Whether such 
transfer was ultra vires the municipality depended upon whether the transaction was 
a gift or a sale; in other words, whether it constituted a valid contract. This raised 
the issue of consideration. The Alberta Court of Appeal held that a sale had taken 
place, therefore the transaction was not ultra vires. There was consideration because 
there was a promise given for a promise by both parties. The town agreed to provide 
the land, and the library board agreed to construct a building to be used as regional 
library headquarters. The promise made by each party met the classic test of "valuable 
consideration" stated in Currie v. Misa. Here, it might be said, the library board's 
promise involved a detriment to the board, although there might have been a benefit 
to the municipality. Similarly, in Bank of Nova Scotia v. Hallgarth,27 a husband who 
was co-signer of a promissory note for a loan made by the bank to his wife, derived 
benefit from being relieved of financial pressure, while the bank suffered a detriment 
in that it gave up its right under previous arrangements with the wife. 

Such cases also illuminate the distinction to be drawn between motive and 
consideration. Consideration in a colloquial sense may refer to the reasons why 
somebody does something—his motives for so acting. In the technical sense it has 
a more restricted connotation. Prior to the final formulation in modern times of the 
scope of the doctrine and concept of consideration, it was suggested that a motive 
for doing or promising something might suffice. For example, the "natural love and 
affection" which a parent might feel for a child, was sometimes held to be consid
eration for a promise to give something to the child. While this might be "good" 
consideration (and therefore could have some effect in situations involving equity), 
it was eventually held not to be valuable consideration, the only kind of consideration 
to which the common law gave effect. Such other consideration, which was not 
consideration at all in the eyes of the common law, merely constituted a motive for 
acting or promising to act. It was a reason why the party acting or promising would 
want to act or promise as he had done; it could not amount to the price or bargain 

i for the other party's promise or act. So, in Loranger v. Haines, for example, it was 
vital for the court to differentiate true consideration for the defendant's promise to 
convey the land from any motive on his or the plaintiff's part which might have 

' induced the making of such promise. The mere desire of the parties to live adjoining 
I one another was not consideration; there had to be something of benefit to the s  >  e >  

26 (1982), 143 D.L.R. (3d) 188 (Alta. C.A.). 
27 Above. 



defendant or detriment to the plaintiff in return for the promise to convey.2" The 
same is indicated in the judgment of McGillivray J.A. in Johnson v. Forbes.2'1 In that 
case, the defendant promised to pay the plaintiff for his past voluntary services as 
agent for the defendant. But the promise was not expressed in precise terms. What 
was slated was that the plaintiff "would he taken care of'. In an action brought by 
the plaintiff for some recompense for what he had done, it was held that there was 
no contract upon which an action could be founded. There was no consideration for 
the plaintiffs performance of services; the promise made by the defendant expressed 
a "moral obligation of gratitude",20 a motive for promising, not consideration.11 In 
Fobasco Lid. v. Cogand2 the fact that the parties did business together was the reason 
or motive behind the defendant's offer to permit the plaintiffs to use some of the 
season's tickets for baseball games purchased by the defendant. This was distinct 
from consideration. 

Some uncertainly may be said to have been thrown upon this whole view of 
what is meant by consideration by Wilson J. in Sloan v. Union Oil Co.11 Consideration 
consisted of, or in, a promise intended to be binding, intended to be acted upon, and 
in fact acted upon.14 Insofar as this merely refers to an act which is given in return 
for a promise or another act from the other party, it does not appear to be revolu
tionary; as long as it is recalled that the act in question can be detrimental to one 
party without having to be beneficial to the other. If, on the other hand, this analysis 
or definition is meant to include or refer to a bare, valueless promise it may go too 
far. On the facts of the case in question, there was no need to look beyond the doing 
of an act by the promisee in return for the promise by the defendant company to pay 
the financial benefits in issue. Hence, it was not strictly necessary for the learned 
judge to employ any novel concepts of consideration.11 

3. Mutuality 

Despite the suggestion of Wilson J., a valid contract requires that each party 
give something specific in return for the other's act or promise. There must be what 
has been termed "mutuality", revealing and establishing that the parties are bound 

28 (1921), 64 D.L.R. 364, al 371 per Riddell J.; compare Harding i>. Harding (1972), 28 D.L.R. (3d) 
358 at 364, 8 R.F.L. 1 (B.C.S.C.) perRuttan J. 

29 [1931] 3 W.W.R. 757 (Alia. C.A.). Rogalsky r. Rogalsky, [1985] 2 W.W.R. 699 (Man. Q.B.); 
affirmed [1986] 4 W.W.R. 336, 40 Man. R. (2d) 208 (Man. C.A.). 

30 Johnson i>. Forbes, above, al 762. 
31 Compare Agrios v. MediaVision Inc. (1981), 18 Alta. L.R. (2d) 77 (Alta. Master); affirmed (1982), 

19 Alta. L.R. (2d) 74 (Alta. Q.B.) (benefits attainable under the Income Tax Acl did not constitute 
consideration from the defendant to the maker of a promissory note). 

32 Above, note 19. at 259. 
33 11955] 4 D.L.R. 664 at 678-679 (B.C.S.C.). 
34 As in Dale v. Manitoba. [1995] 10 W.W.R. 703 (Man. Q.B.); affirmed [ 1997] 8 W.W.R. 447 (Man 

C.A.). when the plaintiffs reliance on the promise made by the promisee was consideration 
that promise. 

35 For the facts see above, p. 32. Compare Zintnan r. Hechter (1981), 130 D.L.R. (3d) 183 (Man. 
C.A.); leave lo appeal to S.C.C. refused (1982), 41 N.R. 488 (S.C.C.); with which contrast Ben 
Plastering Ltd. v. Global Dixie Ltd. (No. 2) (1979). 14 R.P.R. 161 at 162 (Ont. H.C.). 
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to each other.16 Thus, a promise to sell goods to another must be reciprocated by a 
corresponding undertaking by that other to buy them.17 In Rotnfo v. 12163793 
Ontario Inc.™ the contract to purchase property included a clause under which the 
purchaser was limited to recovery of the deposit on default by the vendor. When this 
occurred the vendor argued unsuccessfully that specific performance of the contract 
could not be obtained by the purchaser. The latter argued that the deposit clause 
destroyed the mutuality of the parties' obligations and so could be ignored. Both the 
trial judge and the Ontario Court of Appeal held the contrary. The required under
taking that establishes mutuality may be implied from the circumstances, as in 
Brandon Gas & Power Co. v. Brandon Creamery & Supply Co.™ in which, when 
one party undertook to provide all the goods or services the other party wanted, the 
buyer impliedly undertook that he would buy from no one else. The importance of 
mutuality is illustrated by the decision in Citibank Canada v. Cameron,*" in which 
the operative reason for denying the plaintiff a summary remedy against the defen
dant in respect of the loan made to the defendant's wife by the plaintiff bank was 
because the wife never requested the loan, i.e., never undertook any liability to repay 
the bank. When she signed a promissory note and other documents without reading 
them, she was not aware that she was asking the plaintiff bank to do anything, and 
that she was binding herself to the bank in any way, since she did not understand 
what the documents meant. 

In this regard two particular problems may be mentioned. One relates to what 
are sometimes called "firm offers".41 A promise to keep an offer open for acceptance 
for a prescribed or reasonable period is not binding (where it is not made under seal) 
unless it is supported by consideration. The possibility that this might lead to injus
tice, as where a merchant acts to his detriment in reliance on such a promise only to 
find that the offeror is not bound, has led to a change in the law, at least as it affects 
merchants, in the Uniform Commercial Code in the United States;42 a change that 
was also recommended by the Ontario Law Reform Commission in relation to sale 
of goods.41 But the dangers of opening up the law in this way have also been stressed 
and the view has been expressed that it would be more suitable to prevent any 
injustice by permitting the enforcement of such a promise or offer to a limited extent 
"if justice so requires in view of the subsequent reliance of the promisee."44 The 
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36 Young r. Canadian Northern Railway, [1930] I W.W.R. 446 (Man. C.A.); afhrmed on other 
grounds [ 1931 ] I W.W.R. 49 (Manitoba P.C.); Black Gavin & Co. t>. Cheung (1980), 20 B.C.L.R. 
21 (S.C.); Murray McDennid Holdings Ltd. r. Thater (1982), 42 B.C.L.R. I 19 (B.C.S.C.). 

37 Greenberg r. Lake Sintcoe Ice Supply Co. (1917). 39 O.L.R. 32 (Ont. H.C.): Brantford, Waterloo 
& Lake Erie Rv r. Huffman (1891), 19 S.C.R. 336; compare Tobias v. Dick & T. Eaton Co., [1937] 
4 D.L.R. 546 (Man. K.B.). 

38 (2008), 292 D.L.R. (4th) 692 (B.C.C.A.). 
39 (1912), 8 D.L.R. 191 (Man. C.A.). See also Dawson r. Helicopter Exploration Co.. [ 1955] S.C.R. 

868; Great Eastern Oil & Import Co. v. Chafe (1956), 4 D.L.R. (2d) 310 (Nfld. S.C.); followed in 
Hickman (A.E.) Co. v. Roses Aluminum Ltd. (1981), 36 Nfld. & P.E.I.R. 206 (Nfld. Dist. Ct.); 
distinguished in Case's Insulation & Siding Ltd. e. Gordon (1991), 45 C.L.R. 252 (N.B.Q.B.). 

40 (1991), 4 O.R. (3d) 526 (Ont. Master); affirmed (1991). 7 O.R. (3d) 777 (Ont. Gen. Div.). 
41 Ontario Law Reform Commission, Report on Sale of Goods (1979), Vol. 1. pp. 91-96. 
42 U.C.C. §2-205. 
43 Draft Bill. s. 4.3; toe. cit. above, note 41. Vol. Ill, p. 18. 
44 Waddams, Law of Contracts. 6th ed. (2010), p. 93. 
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adoption of such an approach, while understandable, is itself open to criticism. There 
may be grounds for eradicating the doctrine of consideration from the law. To treat 
so-called "llrm offers" as justifying something akin to a contract, however, while 
leaving the law of consideration, in general, undisturbed, would be to permit an 
exception to the doctrine in a context in which, it might be thought, the parties are 
or should be well aware of the demands of the law. and may well have transacted 
with the deliberate purpose of not intending to create binding, legal obligations. A 
more appropriate remedy would be one in tort, where fraud, or possibly negligence, 
had induced the alleged loss. 

A very special problem in this respect has arisen with regard to a promise by 
someone to donate money to a charitable organization or institution. Is such a promise 
not capable of constituting a contractual obligation that may be enforced if it is not 
honoured? Or can there be circumstances under which any such promise can achieve 
the status of a contract? For this there must be consideration for the promise (unless 
it is contained in a deed).46 The difficulty is to identify what possible consideration 
there can be for such a promise, so as to satisfy the requirement of mutuality. 

The Canadian authorities, unlike earlier English decisions,46 appear to have 
found ways of circumventing this barrier to the enforceability of such promises by 
discovering something more than a charitable motive or intent as the wellspring of 
the donor's promise. 

In Sargent v. Nicholson,47 in reliance upon a document promising a subscription 
to the Y.M.C.A., that organization undertook certain liabilities in respect of a new 
building. It was held that this made the promise a binding contract which could not 
be revoked and was enforceable against the promisor. So, too, in Y.M.C.A. v. Ran
king where the only difference was that the building that was going to be constructed 
from the various subscriptions was not actually completed, although commitments 
had been entered into on the faith of the promise. Once the promise was acted upon 
to the extent of the making of such commitments, it was too late for the promise to 
give to be revoked. In Re Ross; Hutchison v. Royal Institution for the Advancement 
of Learning49 a promise to pay a sum of money to McGill University towards the 
buildng of a gymnasium, if the University would provide an additional sum for the 
same purpose, was held to constitute an actionable contract. It was an offer made 
for consideration, as long as the University proceeded with the stipulated work. 
Hence, a subsequent agreement under which the promisor withdrew his earlier 
promise on condition that he made a fresh promise for a different sum of money, 
though this was to be given for an unrestricted purpose, was held to be a binding 
contract; each party had provided valuable consideration for the promises contained 
in the second agreement. In Re Loblawf" there was a promise by a testator to give 
money to Victoria University within two years, the money to be used for a specific 

45 Or statutory change has occurred; below, note 53. 
46 Re Hudson (1885), 33 W.R. 819; Re Corey (1912), 29 T.L.R. 18. 
47 (1915), 9 W.W.R. 883 (Man. C.A.). See also Berkeley Street Church Trustees v. Stevens (1875), 

37 U.C.Q.B. 9 (U.C.Q.B.). 
48 (1916), 10 W.W.R. 482 (B.C.C.A.). 
49 [1932] S.C.R. 57 (an appeal from Quebec, but the Supreme Court of Canada said it involved the 

common law). 
50 [ 1933] O.R. 764 (Ont. H C.), 

purpose. This was held to bi 
actual undertaking of the w 
the view that there was an /, 
the testator and such impliet 
money. While this might hr 
been mentioned by the pari 
intent to benefit the charity. \ 
end to be achieved, there v 
testator's or donor's express 
to give, unsupported by com 
Supreme Court decided in 
nothing was tied in with the 
doubt. . . that an express ag 
a subscription is a sufficient 
there would seem to be no 
offer of a gift of money am 
such a promise. Hence, in i 
enforceable. 

In contrast a contract 
Sanatorium v. McArthur.^1 
a campaign to build a sanatt 
treasurer of the commission 
the sum of $200 payable in t 
empowered to solicit subscr 
pledge, the defendant refus 
article published in a local r 
conditions under which he h. 
of the sanitorium, were com 
pleaded inter alia that his prt 
not binding. Judgment was g 
contract. While the subscri] 
made by one subscriber,64 if 
promisee, the promisor cou 
work had been completed.66 

offer of money had been acc 
was subscribed, namely, to 

51 [1934] S.C.R. 642 (on whicl 
Brantford General Hospital F 
in which no contract was held 

52 [1934] S.C.R. 642 at 648. 
53 [1935] 4 D.L.R. 255 (P.E.I.C 

To some extent, this case was I 
Statute of Frauds, R.S.P.E.I. I 
c. 28). The same is true in N.I 
to R.S.N.S. 1881, c. 60. 

54 [1935] 4 D.L.R. 255 at 264 ( 
relying on the Bontilier case, 

55 Ibid., at 265. relying on the St 



s itself open to criticism. There 
ieration from the law. To treat 
to a contract, however, while 

urbcd, would be to permit an 
ght be thought, the parties are 
and may well have transacted 
2 binding, legal obligations. A 
• fraud, or possibly negligence 

n with regard to a promise by 
or institution. Is such a promise 
nat may be enforced if it is not 
1 any such promise can achieve 
eration for the promise (unless 
fy what possible consideration 
jquirement of mutuality. 
;h decisions,46 appear to have 
rceability of such promises by 
e or intent as the wellspring of 

lment promising a subscription 
i liabilities in respect of a new 
iding contract which could not 
'i\ So, too, in Y.M.C.A. v. Ran-
hat was going to be constructed 
pleted, although commitments 
ce the promise was acted upon 
was too late for the promise to 
nstitution for the Advancement 
VIcGill University towards the 
wide an additional sum for the 
contract. It was an offer made 
ded with the stipulated work, 
promisor withdrew his earlier 
for a different sum of money, 

}ose, was held to be a binding 
tion for the promises contained 
a promise by a testator to give 
noney to be used for a specific 

L 18. 
et Church Trustees r. Stevens (1875), 

: Court of Canada said it involved the 

MUTUALITY 89 

purpose. This was held to be a good contract. But in this case there was never any 
actual undertaking of the work involved in achieving the purpose. The court took 
the view that there was an implied promise to undertake the purpose envisaged by 
the testator and such implied promise was consideration for the promise to give the 
money. While this might have been valid where a specific purpose had originally 
been mentioned by the parties, it would seem that if there were simply a general 
intent to benefit the charity, without the promise of money being tied to any particular 
end to be achieved, there would be no contract. All that would emerge from the 
testator's or donor's expression of willingness to give would be a gratuitous promise 
to give, unsupported by consideration, and therefore not actionable. This is what the 
Supreme Court decided in Governors of Dallwusie College v. Boutilierf where 
nothing was tied in with the offer of a gift of money. Crockett J. said: "There is no 
doubt. . . that an express agreement by the promisee to do certain acts in return for 
a subscription is a sufficient consideration for the promise of the subscriber."" But 
there would seem to be no basis for implying any such promise merely from the 
offer of a gift of money and that would mean that there was no consideration for 
such a promise. Hence, in that case, the general promise to give money was not 
enforceable. 

In contrast a contract was held to have come into existence in Provincial 
Sanatorium v. McArthurA1 There the defendant signed a subscription list set up under 
a campaign to build a sanatorium for tuberculosis patients and promised to pay the 
treasurer of the commission, set up under a provincial statute to run the institution, 
the sum of $200 payable in three instalments. Under the statute the commission was 
empowered to solicit subscriptions from the public. When called upon to honour his 
pledge, the defendant refused on the ground that he was offended by a political 
article published in a local newspaper. He said he would give the money when the 
conditions under which he had promised to give, namely, the building and equipping 
of the sanitarium, were complied with and not before. When sued for the money, he 
pleaded inter alia that his promise was given without consideration and was therefore 
not binding. Judgment was given for the plaintiff. In other words, there was a binding 
contract. While the subscriptions of others was not consideration for the promise 
made by one subscriber," if a subscriber made a promise and it was acted on by the 
promisee, the promisor could not revoke his promise but he could be sued if the 
work had been completed." In this instance, the trial judge found that the defendant's 
offer of money had been accepted and was used for the purpose for which the money 
was subscribed, namely, to set up a fund to build a sanatorium. It was too late to 

51 [1934] S.C.R. 642 (on which see a note by C.A.W. (1935), 13 Can. Bar Rev. 108): (see also 
Brantford General Hospital Foundation v. Marquis Estate (2003), 67 O.R. (3d) 432 (Ont. S.C.J.)), 
in which no contract was held to arise. 

52 [1934] S.C.R. 642 at 648. 
53 [1935] 4 D.L.R. 255 (P.E.I.C.A.); leave to appeal to S.C.C. refused [ 1935] 4 D.L.R.458 (S.C.C.). 

To some extent, this case was based on legislation. Consideration is not necessary in such situations: 
Statute of Frauds. R.S.P.E.I. 1988, c. S-6. s. 4, which goes bach to an Act of 1872 (35 & 36 Vict., 
c. 28). The same is true in N.S.: Public Subscriptions Act, R.S.N.S. 1989, c. 378. which goes bach 
to R.S.N.S. 1881. c. 60. 

54 [1935] 4 D.L.R. 255 at 264 (P.ETC.A.); leave to appeal refused [1935] 4 D.L.R. 458 (S.C.C.). 
relying on the Boutilier case, above. 

55 Ibid., at 265, relying on the Stevens, Sargent and Rankin cases, above. 
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revoke the promise after it had been accepted. While there was criticism of the 
judicial statements that an implied promise to use money subscribed for a particular 
purpose could be spelled out of a general intention to use the money charitably, 
nonetheless, if there was a specific purpose in mind at the time of the promise to 
subscribe, there could be an implied promise that the money would be used for such 
purpose. 

It would seem, therefore, that a promise to give money to a charity may become 
an enforceable promise: (1) if the promisee completes the purpose the subscriber 
had in mind; (2) if the promisee begins to undertake the fulfilment of such purpose; 
(3) if nothing has yet been done, but there is a clear, if implied undertaking that 
money provided as a result of such promise will be used for the specific purpose the 
subscriber had in mind when he made his offer. In such circumstances, consideration 
for the promise to give exists. 

4. Sufficiency 

(a) Adequacy and sufficiency contrasted 
The adequacy of the consideration is normally irrelevant.56 As was said in the 

English case of Bolton v. Madden A 

. . . the adequacy of the consideration is for the parties to consider at the time of making 
the agreement, not for the Court when it is sought to be enforced. 

This was cited with approval and adopted in Fleming v. MairCH In the later case of 
Robertson v. Robertson''9 it was emphasized that it was not necessary that the con
sideration and promise should be equivalent in actual value.60 In Scivoletto v. 
DeDonaM the plaintiff paid for a girl to come from Italy to Canada to marry his son. 
Instead, the defendant married her. Both plaintiff and defendant believed that when 
the girl did not marry the plaintiffs son the plaintiff was entitled to return her to 
Italy. They therefore agreed that the defendant would reimburse the plaintiff in 
respect of the passage money. It was held that this was an enforceable contract—the 
adequacy of the consideration for the promise, namely, that the plaintiff would not 
send the girl back to Italy, was irrelevant. An even stronger illustration is provided 

56 I.e., as long as there exists consideration; Can. West Tree Fruits Ltd. v. T.G. Bright & Co., [1990] 
6 WAV.R. 89 at 96 (B.C.C.A.); leave to appeal to S.C.C. refused 52 B.C.L.R. (2d) xxxviii (note) 
(S.C.C.). In an English case, Ward v. Byhant, [1956] I W.L.R. 496 (C.A.), a mother's promise to 
the father of a child to see that the child was well and happy sufficed: cp. Hickey r. Hickey (1986), 
86 N.B.R. (2d) 428 (N.B.Q.B.): affirmed (1988), 86 N.B.R. (2d) 421 (N.B.C.A.). providing a home 
and support for grandparents. 

57 (1873). L.R. 9 Q.B. 55 at 56 (Eng. Q.B.). 
58 [ 1921 ] 2W.W.R. 421 (Sask. C.A.). Compare Weston (George) Ltd. r. Baird (1916), 31 D.L.R. 730 

at 735 (Ont. C.A.) per Lennox J. 
59 (1933), 6 M.P.R. 370 at 389 (N.B.C.A.). 
60 So in 370105 Alberta Ltd. v. Brazos Petroleum Corp. (1992), [1993] 3 W.W.R. 186 (Alia. Q.B.). 

consideration was adequate because there was value in a business sense. See also Mackenzie 
Davis (2008). 335 N.B.R. (2d) 391 (N.B.Q.B.), above note 23, admission of liability for causing 
an accident in which plaintiff was injured was consideration for plaintiffs agreement to abandon 
action. 

61 (1961). 35 W.W.R. 44 (Alta. Dist. Ct.). 
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