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(1) of this section, does not affect the operation of 

(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension 
Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any 
related interest, penalties or other amounts, or 

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act, 
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest, 
penalties or other amounts, where the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax 
similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the 
provincial legislation establishes a "provincial pension plan" as defined in that subsection, 

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a 
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as 
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) 
of the Canada Pension Plan in respect ofa sum referred to in subparagraph (c)(ii), and in respect of any related interest, 
penalties or other amounts. 

18.3 (1) Deemed trusts - Subject to subsection (2), notwithstanding any provision in federal or provincial legislation 
that has the effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be 
regarded as held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision. 

(2) Exceptions - Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) 
of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") nor in respect 
of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole purpose of which 
is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under a law of the 
province where 

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the 
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in 
subsection 227(4) or (4.1) of the Income Tax Act, or 

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of the 
Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that subsection 
and the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to 
in subsection 23(3) or (4) of the Canada Pension Plan, 

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, 
notwithstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope against 
any creditor, however secured, as the corresponding federal provision. 

18.4 (1) Status of Crown claims - In relation to a proceeding under this Act, all claims, including secured claims, of 
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Her Majesty in right of Canada or a province or any body under an enactment respecting workers' compensation, in this 
section and in section 18.5 called a "workers' compensation body", rank as unsecured claims. 

(3) Operation of similar legislation - Subsection (1) does not affect the operation of 

(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension 
Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any 
related interest, penalties or other amounts, or 

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act, 
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest, 
penalties or other amounts, where the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax 
similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the 
provincial legislation establishes a "provincial pension plan" as defmed in that subsection, 

and for the purpose ·of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a 
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as 
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) 
of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest, 
penalties or other amounts. 

20. [Act to be applied conjointly with other Acts] - The provisions of this Act may be applied together with the 
provisions of any Act of Parliament or of the legislature of any province, that authorizes or makes provision for the 
sanction of compromises or arrangements between a company and its shareholders or any class of them. 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at September 18, 2009) 

11. General power of court - Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and 
Restructuring Act, if an application is made under this Act in respect of a debtor company, the court, on the application 
of any person interested in the matter, may, subject to the restrictions set out in this Act, on notice to any other person or 
without notice as it may see fit, make any order that it considers appropriate in the circumstances. 

11.02 (1) Stays, etc. - initial application - A court may, on an initial application in respect of a debtor company, 
make an order on any terms that it may impose, effective for the period that the court considers necessary, which period 
may not be more than 30 days, 

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the 
company under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act; 
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(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against 
the company; and 

( c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against 
the company. 

(2) Stays, etc. - other than initial application - A court may, on an application in respect of a debtor company other 
than an initial application, make an order, on any terms that it may impose, 

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings 
taken or that might be taken in respect of the company under an Act referred to in paragraph (l)(a); 

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against 
the company; and 

( c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against 
the company. 

(3) Burden of proof on application - The court shall not make the order unless 

(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and 

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has acted, 
and is acting, in good faith and with due diligence. 

11.09 (1) Stay- Her Majesty-An order made under section 11.02 may provide that 

(a) Her Majesty in right of Canada may not exercise rights under subsection 224(1.2) of the Income Tax Act or any 
provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 224(1.2) of the 
Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension Plan, or an 
employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any related 
interest, penalties or other amounts, in respect of the company if the company is a tax debtor under that subsection 
or provision, for the period that the court considers appropriate but ending not later than 

(i) the expiry of the order, 

(ii) the refusal of a proposed compromise by the creditors or the court, 

(iii) six months following the court sanction of a compromise or an arrangement, 

(iv) the default by the company on any term of a compromise or an arrangement, or 

(v) the performance ofa compromise or an arrangement in respect of the company; and 

(b) Her Majesty in right of a province may not exercise rights under any provision of provincial legislation in 
respect of the company if the company is a debtor under that legislation and the provision has a purpose similar to 
subsection 224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it provides for the 
collection of a sum, and of any related interest, penalties or other amounts, and the sum 
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(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax 
similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the 
provincial legislation establishes a "provincial pension plan" as defined in that subsection, 

for the period that the court considers appropriate but ending not later than the occurrence or time referred to in 
whichever of subparagraphs (a)(i) to (v) that may apply. 

(2) When order ceases to be in effect - The portions of an order made under section 11.02 that affect the exercise of 
rights of Her Majesty referred to in paragraph (l)(a) or (b) cease to be in effect if 

(a) the company defaults on the payment of any amount that becomes due to Her Majesty after the order is made 
and could be subject to a demand under 

(i) subsection 224(1.2) of the Income Tax Act, 

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada 
Pension Plan, or an employee's premiu11, or employer's premium, as defined in the Employment Insurance 
Act, and of any related interest, penalties or other amounts, or 

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax 
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related 
interest, penalties or other amounts, and the sum 

(A) has been withheld or deducted by a person from a payment to another person and is in respect of a 
tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(B) is of the same nature as a contribution under the Canada Pension Plan ifthe province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and 
the provincial legislation establishes a "provincial pension plan" as defined in that subsection; or 

(b) any other creditor is or becomes entitled to realize a security on any property that could be claimed by Her 
Majesty in exercising rights under 

(i) subsection 224(1.2) of the Income Tax Act, 

(ii) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada 
Pension Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance 
Act, and of any related interest, penalties or other amounts, or 

(iii) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax 
Act, or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related 
interest, penalties or other amounts, and the sum 
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(A) has been withheld or deducted by a person from a payment to another person and is in respect of a 
tax similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(B) is of the same nature as a contribution under the Canada Pension Plan ifthe province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and 
the provincial legislation establishes a "provincial pension plan" as defined in that subsection. 

(3) Operation of similar legislation - An order made under section 11.02, other than the portions of that order that 
affect the exercise ofrights of Her Majesty referred to in paragraph (l)(a) or (b), does not affect the operation of 

(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension 
Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any 
related interest, penalties or other amounts, or 

(c) any provision of provincial legislation that has a purpose similar to subsection 224(1.2) of the Income Tax Act, 
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest, 
penalties or other amounts, and the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax 
similar in nature to the income tax imposed on individuals under the Income Tax Act, or 

(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the 
provincial legislation establishes a "provincial pension plan" as defined in that subsection, 

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a 
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as 
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) 
of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest, 
penalties or other amounts. 

37. (1) Deemed trusts - Subject to subsection (2), despite any provision in federal or provincial legislation that has the 
effect of deeming property to be held in trust for Her Majesty, property of a debtor company shall not be regarded as 
being held in trust for Her Majesty unless it would be so regarded in the absence of that statutory provision. 

(2) Exceptions - Subsection (1) does not apply in respect of amounts deemed to be held in trust under subsection 
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) 
of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision"), nor does it 
apply in respect of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole 
purpose of which is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under 
a law of the province if 

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the 
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in 
subsection 227(4) or (4.1) of the Income Tax Act, or 
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(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of the 
Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that subsection 
and the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to 
in subsection 23(3) or (4) of the Canada Pension Plan, 

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, despite any 
Act of Canada or of a province or any other law, deemed to have the same effect and scope against any creditor, 
however secured, as the corresponding federal provision. 

Excise Tax Act, R.S.C. 1985, c. E-15 (as at December 13, 2007) 

222. (1) [Deemed] Trust for amounts collected - Subject to subsection (1.1), every person who collects an amount as 
or on account of tax under Division II is deemed, for all purposes and despite any security interest in the amount, to hold 
the amount in trust for Her Majesty in right of Canada, separate and apart from the property of the person and from 
property held by any secured creditor of the person that, but for a security interest, would be property of the person, until 
the amount is remitted to the Receiver General or withdrawn under subsection (2). 

(1.1) Amounts collected before bankruptcy - Subsection (1) does not apply, at or after the time a person becomes a 
bankrupt (within the meaning of the Bankruptcy and Insolvency Act), to any amounts that, before that time, were 
collected or became collectible by the person as or on account of tax under Division II. 

(3) Extension of trust - Despite any other provision of this Act (except subsection (4)), any other enactment of 
Canada (except the Bankruptcy and Insolvency Act), any enactment of a province or any other law, if at any time an 
amount deemed by subsection (1) to be held by a person in trust for Her Majesty is not remitted to the Receiver General 
or withdrawn in the manner and at the time provided under this Part, property of the person and property held by any 
secured creditor of the person that, but for a security interest, would be property of the person, equal in value to the 
amount so deemed to be held in trust, is deemed 

(a) to be held, from the time the amount was collected by the person, in trust for Her Majesty, separate and apart 
from the property of the person, whether or not the property is subject to a security interest, and 

(b) to form no part of the estate or property of the person from the time the amount was collected, whether or not 
the property has in fact been kept separate and apart from the estate or property of the person and whether or not 
the property is subject to a security interest 

and is property beneficially owned by Her Majesty in right of Canada despite any security interest in the property or in 
the proceeds thereof and the proceeds of the property shall be paid to the Receiver General in priority to all security 
interests. 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (as at December 13, 2007) 

67. (1) Property of bankrupt -The property of a bankrupt divisible among his creditors shall not comprise 

(a) property held by the bankrupt in trust for any other person, 

(b) any property that as against the bankrupt is exempt from execution or seizure under any laws applicable in the 
province within which the property is situated and within which the bankrupt resides, or 

(b. l) such goods and services tax credit payments and prescribed payments relating to the essential needs of an 
individual as are made in prescribed circumstances and are not property referred to in paragraph (a) or (b), 

but it shall comprise 
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( c) all property wherever situated of the bankrupt at the date of his bankruptcy or that may be acquired by or 
devolve on him before his discharge, and 

( d) such powers in or over or in respect of the property as might have been exercised by the bankrupt for his own 
benefit. 

(2) Deemed trusts - Subject to subsection (3), notwithstanding any provision in federal or provincial legislation that 
has the effect of deeming property to be held in trust for Her Majesty, property of a bankrupt shall not be regarded as 
held in trust for Her Majesty for the purpose of paragraph (l)(a) unless it would be so regarded in the absence of that 
statutory provision. 

(3) Exceptions - Subsection (2) does not apply in respect of amounts deemed to be held in trust under subsection 
227(4) or (4.1) of the Income Tax Act, subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) 
of the Employment Insurance Act (each of which is in this subsection referred to as a "federal provision") nor in respect 
of amounts deemed to be held in trust under any law of a province that creates a deemed trust the sole purpose of which 
is to ensure remittance to Her Majesty in right of the province of amounts deducted or withheld under a law of the 
province where 

(a) that law of the province imposes a tax similar in nature to the tax imposed under the Income Tax Act and the 
amounts deducted or withheld under that law of the province are of the same nature as the amounts referred to in 
subsection 227(4) or (4. 1) of the Income Tax Act, or 

(b) the province is a "province providing a comprehensive pension plan" as defined in subsection 3(1) of the 
Canada Pension Plan, that law of the province establishes a "provincial pension plan" as defined in that subsection 
and the amounts deducted or withheld under that law of the province are of the same nature as amounts referred to 
in subsection 23(3) or (4) of the Canada Pension Plan, 

and for the purpose of this subsection, any provision of a law of a province that creates a deemed trust is, 
notwithstanding any Act of Canada or of a province or any other law, deemed to have the same effect and scope against 
any creditor, however secured, as the corresponding federal provision. 

86. (1) Status of Crown claims - In relation to a bankruptcy or proposal, all provable claims, including secured 
claims, of Her Majesty in right of Canada or a province or of any body under an Act respecting workers' compensation, 
in this section and in section 87 called a "workers' compensation body", rank as unsecured claims. 

(3) Exceptions - Subsection (1) does not affect the operation of 

(a) subsections 224(1.2) and (1.3) of the Income Tax Act; 

(b) any provision of the Canada Pension Plan or of the Employment Insurance Act that refers to subsection 
224(1.2) of the Income Tax Act and provides for the collection of a contribution, as defined in the Canada Pension 
Plan, or an employee's premium, or employer's premium, as defined in the Employment Insurance Act, and of any 
related interest, penalties or other amounts; or 

(c) any provision of provincial legislation that has a similar purpose to subsection 224(1.2) of the Income Tax Act, 
or that refers to that subsection, to the extent that it provides for the collection of a sum, and of any related interest, 
penalties or other amounts, where the sum 

(i) has been withheld or deducted by a person from a payment to another person and is in respect of a tax 
similar in nature to the income tax imposed on individuals under the Income Tax Act, or 
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(ii) is of the same nature as a contribution under the Canada Pension Plan if the province is a "province 
providing a comprehensive pension plan" as defined in subsection 3(1) of the Canada Pension Plan and the 
provincial legislation establishes a "provincial pension plan" as defmed in that subsection, 

and for the purpose of paragraph (c), the provision of provincial legislation is, despite any Act of Canada or of a 
province or any other law, deemed to have the same effect and scope against any creditor, however secured, as 
subsection 224(1.2) of the Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 23(2) 
of the Canada Pension Plan in respect of a sum referred to in subparagraph (c)(ii), and in respect of any related interest, 
penalties or other amounts. 

Footnotes 

Section I I was amended, effective September 18, 2009, and now states: 
11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an application is made 
under this Act in respect of a debtor company, the court, on the application of any person interested in the matter, may, subject to 
the restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make any order that it considers 
appropriate in the circumstances. 

The amendments did not come into force until September 18, 2009. 
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XIX Companies' Creditors Arrangement Act 
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XTX.2.a Procedure 
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Headnote 

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act- Initial application - Procedure - Miscellaneous 

Company issued debentures that traded on Tel Aviv Stock Exchange - Indenture trustees of Israel debentures asserted that 
company defaulted under terms of debenture trust and initiated court proceedings against company in Israel - Israeli court 
issued injunction to prevent company from taking any further steps to deal with it's assets - Israeli court appointed 
functionary officer of company with full management control and powers over subsidiaries - Applicants were company 
subsidiaries and were insolvent - Applicants were unable to raise necessary financing to advance their major projects 
beyond their current stages of development - Applicants applied for relief under Companies' Creditors Arrangement Act 
CCAA - Some of applicants earlier filed notice of intent (NOi) to make proposal under Bankruptcy and Insolvency Act but 
did not file proposals - Those applicants applied to continue NOi proceedings in CCAA proceeding - Application granted 
- Foreign proceeding in Israeli court was to be recognized as foreign main proceeding under CCAA and initial recognition 
order was to provide stay of any proceeding against company and prohibit it from selling property in Canada without leave of 
court - Parties agreed that while Israeli proceeding would be considered to be foreign main proceeding, functionary officer 
appointed by Israeli court as foreign representative agreed that his sole control of company and its assets would be exercised 
by monitor acting under CCAA so long as monitor acted in good faith collaboratively with functionary officer - Proposed 
continuation of NOi proceedings as CCAA proceeding was consistent with purposes of CCAA - Continuation also assisted 
in co-operative proceedings with functionary officer - Interim lender's charge to secure interim funding was granted. 
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A number of Urban corp Inc. ("UC Inc.") subsidiaries applied on May 18, 2016 for relief under the CCAA, including 
relief in respect of a number of non-applicant affiliated limited partnerships which may not be insolvent. 1 Some of the 
applicants earlier filed a notice of intent to make a proposal under section 50.4(1) of the BIA. These applicants apply to 
continue the NOI proceedings in this CCAA proceeding. 

2 . UC Inc. is not an applicant in this CCAA proceeding. However, it issued debentures which traded on the Tel Aviv Stock 
Exchange. The trustee of those bonds alleged default by UC Inc. and, after the NOI proceedings were started in Canada, 
initiated a claim for relief in the District Court of Tel Aviv-Yafo, Israel (the "Israeli Court"). Orders were made granting 
relief to the trustee and Mr. Guy Gissin was appointed by the Israeli Court as the functionary officer and foreign 
representative of UC Inc. He has brought proceedings under Part IV of the CCAA for an initial recognition order and a 
supplemental order recognizing orders made by the Israeli Court. 

3 It is evident that these two competing applications, if not resolved in some consensual way, would cause great difficulty 
in ~my restructuring of the Urbancorp Group. Fortunate1y, due to the efforts of Mr. Gissin and KSV, the proposal trustee and 
now the proposed Monitor, and their counsel, an agreement in principle to co-operate on a process to realize upon the assets 
of the Urbancorp Group has been reached and is contained in a Co-operation Protocol signed by Mr. Gissin and KSV. 

4 At the conclusion of the hearing, I granted the Initial Order and the recognition and supplemental orders sought by Mr. 
Gissin as the foreign representative, including the approval of the Co-Operation Protocol, for reasons to follow. These are my 
reasons. 

Factual background 

5 , 1 The Urbancorp Group was founded in 1991 by Alan Saskin. As is typical in the real estate development industry, the 
l.Jrbancorp Group generally uses single purpose project specific corporations to engage in the development, construction and 
sale of residential properties in the greater Toronto area. Since 2015, the Urbancorp Group has essentially been organized 
info two branches - the corporations which are owned directly or indirectly by Mr. Saskin or members of his family, which 
includes UTMI, and the entities that, as of December 2015, became UC Inc. subsidiaries. The majority of the Urbancorp 
corporations that are applicants in this proceeding have been formed as single purposes entities in connection with the 
corstruction and ownership of specific development projects. 

6_:'., The Urbancorp Group has redeveloped over 100 acres of former industrial lands in the OTA, turning them into 
downtown neighbourhoods. The Urbancorp Group was the first developer in the King West village area of Toronto and 
ctJated the neighbourhood named "King West Village". In the West Queen West Triangle area of Toronto, across from the 
Drake hotel, the Urbancorp Group developed most of the homes, over 1,600 in that neighbourhood. In partnership with 
Artscape, a nonprofit provider of affordable artist housing, the Urbancorp Group developed 72 units of affordable artist 
housing in West Queen West. The Urbancorp Group has donated land and paid for public parks in the City of Toronto, 
iri,cluding four public parks in the King and Queen West areas. 

7 The Urbancorp Group has built over 5500 homes. It delivered 1,028 homes in the past two years, and currently has 
1,058 additional homes under construction. 

8 However, as a result of the recent lack of liquidity described in detail in the affidavit of Mr. Siskin, the applicants are 
insolvent and cannot meet their liabilities generally as they become due, and as a result, the operations of all of the Urbancorp 
applicants and related entities has been put at risk. 

9 Mr. Saskin in his affidavit states that the primary financial challenge facing the Urbancorp applicants and related entities 
at;this time, particularly the entities that filed NOI proceedings, is their inability to raise the necessary financing to advance 
their major projects beyond their current stages of development. This is due to a number of events, including the recent steps 
by'_Tarion Warranty Corporation to revoke certain Tarion registration certificates, and events relating to UC Inc. and its 
issuance of debentures in Israel. These events and the publicity and press surrounding them have materially threatened the 
ab"~lity of the non-applicant UC entities to carry on business in the ordinary course. 

1 o,,~l!S:'._~~~,:,,,~-~~~,,~.!.~!:,i,,?_~?,~E~n~ created f?,:,,,,t,,~~-purpose of issuing de~entures"'!~,,,,t,~,, ls~~~,l!,,E,~bli,,~on t~~,,,,!~!_.~,,viv,,.stock 
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Exchange. Prior to listing the debentures Mr. Saskin and his family members agreed to transfer into UC Inc. their interests in 
five corporations within the Urbancorp Group that directly or indirectly held interests in several investment properties, rental 
properties and geothermal assets in Toronto 

11 UC Inc. issued NIS 180,583,000 (approx. $64 million based on the exchange rate at that time) par value of debentures 
which traded on the Tel Aviv Stock Exchange. The terms of the debentures contemplate UC Inc. repaying the debentures in 
five unequal installments on December 31, 2017, June 30, 2018, December 31, 2018, June 30, 2019 and December 31, 2019. 
The exclusive jurisdiction to determine all matters related to the debentures lies with a competent court in the State of Israel 
and pursuant to the governing laws of Israel. 

11 On March 31, 2015, Tari on Warranty Corporation, which provides warranties on new residential builds in Ontario for 
registered builders, issued a notice of proposal to revoke 17 of the Urbancorp Group's registrations as a result of concerns 
about the Urbancorp Group's financial position and the high number of warranty claims made against two non UC Inc. 
entities. The Urbancorp Group has since appealed Tarion's decision for 11 of the 17 registrations, and allowed the balance to 
e~pire. No decision has been rendered in connection with the appeal as of this date. 

13 The indenture trustee of the Israeli debentures alleged that UC Inc. had defaulted under the terms of the debenture trust. 
On April 24, 2016, the trustee initiated court proceedings against UC Inc. in the Israeli Court. Prior to those proceedings 
being initiated, the Urbancorp Group's Israeli auditors, Israeli legal counsel and UC Inc.'s board of directors resigned, 
leaving Mr. Saskin as the sole director of UC Inc. The trustee's application was initially heard on the morning of Sunday, 
April 24, 2016, at which time the Vice President of the Israeli Court issued an injunction to prevent UC Inc. or Mr. Saskin 
from taking any further steps to deal with UC Inc.'s assets. 

14 On Monday, April 25, 2016, the Israeli Court appointed Mr. Gissin as the functionary officer of UC Inc., with full 
management control and powers over its subsidiaries. The authority granted to Mr. Gissin under the order included the 
authority to seize all of UC lnc.'s assets, to exercise UC lnc.'s power of control over its subsidiaries and to approach the 
Canadian court as an authorized representative of UC Inc. The orders of the Israeli Comt would clearly have prevented Mr. 
Siskin from taking steps to cause the subsidiaries of UC Inc. to file for protection under the CCAA and would have permitted 
Mr. Gissin to take steps to prevent the applicants from doing so. 

15. On May 4, 2016, Mr. Gissin and his counsel met with KSV and its counsel, the result of which was an agreement in 
principle to co-operate on a process to realize upon the assets of the Urbancorp Group through a CCAA process, with KSV 
having augmented powers to control management and operations of the Urbancorp Group entities which would be filing, 
effectively removing Saskin as a decision-maker for those companies, all as set forth in a Co-operation Protocol finalized on 
May 13, 2016. 

i6 On May 13, 2016, each of the Urbancorp CCAA applicants and related entities, as borrowers, and UC King South, as 
lender, entered into an intercompany interim credit facility term sheet whereby UC King South agreed to make available to 
th~ Urbancorp entities that had filed a NOi proceeding a revolving credit facility in the amount of $1.9 million to finance 
their day-to-day operations and ongoing projects. UC King South is not an applicant in this proceeding. All proceeds of the 
interim loan continue to be held by KSV in its trust account. Based upon the anticipated cash flow needs of the Urbancorp 
CCAA applicants and related entities during these restructuring proceedings, including professional fees associated with 
these proceedings, it is likely that the $1.9 million may not be sufficient to see the restructuring through to its completion. As 
a result, the applicants intend to commence a process to secure third party debtor-in-possession financing in the near term. 

Issues and analysis 

(1) Recognition of Foreign Proceeding 

17 Section 46(1) of the CCAA provides for the application by a foreign representative to recognize a foreign proceeding. 
Pursuant to section 4 7 ( 1) of the CCAA, the court shall make an order recognizing the foreign proceeding if (i) the proceeding 
is a foreign proceeding and (ii) the applicant is a foreign representative of that proceeding. 

18 A foreign proceeding is broadly defined in section 47(1) to mean a judicial or an administrative proceeding in a 
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j~risdiction outside Canada dealing with creditor's collective interests generally under any law relating to bankruptcy or 
insolvency in which a debtor's property and affairs are subject to control or supervision by a foreign court for the purpose of 
re~rganization or liquidation. 

19, It is clear in this case that the proceeding in the Israeli Court is a foreign proceeding within the meaning of the CCAA. 
It is a judicial proceeding brought under Israel's regulations relating to requests for compromise or arrangements, and the 
relief granted by the Israeli Court, including the appointment of a functionary officer, was for the purpose of enhancing 
creditors' collective interests. 

20 Section 45(1) of the CCAA defines a foreign representative as a person or body who is authorized in a foreign 
proceeding in respect ofa debtor company to (a) administer the debtor's property or affairs for the purpose of reorganization 
or liquidation or (b) act as a representative in respect of the foreign proceeding. 

21 It is also the case that the Mr. Gissin is a foreign representative in respect of the foreign proceeding. He was appointed 
to monitor UCI's business and financial affairs and to act as a representative in respect of the foreign proceeding. He was 
provided with the express authority to seize all of UC Inc. 's assets, to exercise UC Inc. 's power of control of its subsidiaries 
and to approach the Canadian court as an authorized representative of UC Inc. 

22 Thus the foreign proceeding in the Israeli Court is to be recognized as a foreign proceeding under section 47(1) of the 
CCAA. 

23- Section 47(2) requires a finding as to whether the foreign proceeding is a foreign main proceeding or a foreign non
main proceeding. If the foreign proceeding is recognized as a main proceeding, there is an automatic stay provided in section 
48.(1) of the CCAA against law suits concerning the debtor's property, debts, liabilities or obligations and prohibitions 
against selling or disposing of property in Canada. If the foreign proceeding is recognized as a non-main proceeding, there is 
no: such automatic stay and prohibition and it is necessary for an application to be made under section 49(1) to obtain such 
rdiief. For that reason, it is advantageous for a foreign representative to seek an order recognizing the foreign proceeding as a 
main proceeding. Mr. Gissin in this case has made such a request. 

24: A foreign main proceeding is defined in section 45(1) as a foreign proceeding in a jurisdiction where the debtor 
company has the centre of its main interests (COMI). Section 45(2) provides that in the absence of proof to the contrary, a 
debtor company's registered office is deemed to be the eentre of its main interests. 

25 In this case, UC Inc. 's registered office is in Ontario. Pursuant to the Co-operation Protocol Mr. Gissin as the foreign 
representative has applied to have the Israeli Court proceeding recognized as a foreign main proceeding. 

26 The Co-operation Protocol sets out in some detail an agreement to work cooperatively to maximize recoveries through 
aq orderly process for the stakeholders of UC Inc. and the applicants. Without such an agreement, there would no doubt have 
be~n contentious proceedings between the two spheres, being the Israeli sphere and the Canadian sphere. That has been 
ay,oided. The Co-operation Protocol provides that Mr. Gissin will apply under Part IV of the CCAA to be recognized as the 
foteign representative of a foreign main proceeding. The applicants in the CCAA proceedings will propose that the Monitor 
have augmented powers to control the ordinary course management and receipt and disbursements of funds for the applicants 
aqd acknowledge that Mr. Gissin shall have standing in these proceedings to represent UC Inc. The Monitor and Mr. Gissin 
shall attempt to agree on the restructuring or sale process but if they cannot agree the decision will be made by this Court on 
the application of the Monitor. It is agreed that so long as the Monitor acts in good faith and has not engaged in wilful 
conduct or gross negligence, Mr. Gissin will not take any steps to remove KSV as the Monitor or to suggest that KSV must 
take instruction from Mr. Gissin or the Israeli Court. 

·;, 

27' Thus the parties have agreed that while the Israeli proceeding will be considered to be a foreign main proceeding, Mr. 
G:issin as the foreign representative has agreed that his sole control of UC Inc. and its assets that was granted to him by the 
Is,rfteli Court will to a large extent be exercised by the Monitor acting under the CCAA so long as the Monitor acts in good 
faith collaboratively with Mr. Gissin in accordance with the Co-operation Protocol. This is a very unusual situation in that as 
a practical matter it is not intended that orders will be made in the future in the foreign main proceeding directing the 
restructuring of UC Inc. and its subsidiaries with recognition orders being sought in Canada to have such orders carried out in 

•'· 
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Canada. 

28 It is not clear that the COMI of UC Inc. is in Israeli. The proceedings started in Israel because the Prospectus and the 
Deed of Trust made clear that Israeli courts were to have exclusive jurisdiction to deal with matters related to UC Inc., and 
that insolvency proceedings regarding UC Inc. could only be brought in the State oflsrael. 

29 I am reluctant however to upset the balance that has been struck in this case by the Co-operation Protocol. Mr. Gissin 
in his affidavit has emphasized the importance of the proceedings to the stakeholders of UC Inc. in Israel and the importance 
of the different legal regimes working together. He has stated: 

32. This matter is one of incredible significance to stakeholders in the State of Israel, including the real estate capital 
· ·· markets in general. To date, to the best of my knowledge, a total of 17 North American real estate companies have 

issued over NIS 11 billion of bonds in Israel. UCI [UC Inc.] was the first such North American company to have gone 
into insolvency proceedings, and that within four months from the issuance of the Debentures. Given the size of this 
industry in Israel, this case is being watched very carefully to see how the different legal regimes can work together. I 
am hopeful that the co-operation evidenced to date in this matter, and in particular through the Co-Operation Protocol, 
can be continued for the benefit of all affected stakeholders. 

30 In this case, so long as the Co-operation Protocol exists, it may not be of much importance in Canada whether the 
foreign proceeding is a foreign main proceeding, as Mr. Gissin would be entitled as a matter of discretion under a foreign 
non-main proceeding to a granting of a stay of proceedings against UC Inc. and to an order prohibiting a sale of its property 
in Canada without leave of the Court. It probably is of more importance in Israel in insuring that if the co-operation between 
the foreign representative and the Monitor no longer exists and the Monitor acts in bad faith or engages in wilful conduct or 
gross negligence, the foreign representative will have the ability to go back to the Israeli Court as the court in a foreign main 
proceeding to seek appropriate relief that could then be sought to be recognized in Canada. 

3 r The applicants, the Monitor and the foreign representative are all in agreement that an order be sought declaring the 
Israeli proceedings as the foreign main proceedings and no one appearing is opposing the order sought. In these unusual 
cfrcumstances I am prepared to make an order that the proceeding in Israel is a foreign main proceeding. It follows that the 
initial recognition order is to provide a stay of any proceedings against UC Inc. and prohibit UC Inc. from selling or 
disposing of property in Canada without leave of the Court. 

32 It would be expected that if the Israeli Court in the future changed Mr. Gissin's mandate to increase or decrease his 
authorities or functions or provide any additional mandate in respect of UC Inc., such orders would be brought to the 
attention of this Court and any application made in connection with them would be made in these Part IV proceedings. 

33 · It is also appropriate that a supplemental order be made (i) recognizing the decision made in the foreign proceeding by 
the Israeli Court, (ii) appointing KSV as the information officer, (iii) approving the Co-operation Protocol, (iv) staying any 
proceedings against or in respect of Mr. Gissin as foreign representative of UC Inc., (v) granting an administration charge of 
$400,000 for the costs of the foreign representative, its legal and financial advisors and of the information officer and its 
counsel and (vi) approval of the funding of the costs of the foreign representative, its legal and financial advisors and of the 
information officer and its counsel to be covered by the interim funding charge. 

34 With respect to the administration charge, there are no secured creditors of UC Inc. The principal creditors are the 
Israeli bondholders under the debentures. The foreign representative and the information officer are important to the process 
and the quantum of the charge is reasonable. 

35 With respect to the interim financing and the charge for it, KSV presently has the amount of CAD $1,900,000 in a trust 
ac.count, which funds KSV received from UC KING SOUTH, and which funds KSV proposes to utilize as a form of interim 
funding for certain costs in connection with the CCAA proceedings. It is appropriate for this charge to also cover the 
professional fees and other reasonable costs incurred by the foreign representative in the CCAA proceedings and of the 
Information Officer and its counsel. 

\l\i~sttawNext,.cANAOA Copyright© Thomson Heutors Canada Limited or Its liconsors (excluding individual court documents). All rights reserved. 



Urbancorp Toronto Management Inc., Re, 2016 ONSC 3288, 2016 CarswellOnt 8410 

20,16 oNsc· 3288, 2016 carswe1font 841 o, 2e'? A.c.VY.8.(3d) 2:f 37 c.B.R. (6th) 44 

(2) Continuation under the CCAA 

36 Section I I .6(a) provides: 

11.6 Notwithstanding the Bankruptcy and Insolvency Act, 

(a) proceedings commenced under Part III of the Bankruptcy and Insolvency Act may be taken up and continued 
under this Act only if a proposal within the meaning of the Bankruptcy and Insolvency Act has not been filed under 
that Part; 

37 None of the Urbancorp entities that filed a notice of intention under Subsection 50.4(1) of the BIA has filed a proposal. 

38 In Clothing for Modern Times Ltd., Re, 2011 ONSC 7522 (Ont. S.C.J. [Commercial List]), Brown J. (as he then was) 
expressed the view that on a motion to continue under the CCAA an applicant company should place before the court 
evidence that the proposed continuation would be consistent with the purposes of the CCAA. Morawetz J. (as he then was) 
referred to and adopted the same point of view in Comstock Canada Ltd., Re (2013), 4 C.B.R. (6th) 47 (Ont. S.C.J.). I take 
this to be a reflection of the fact that an initial order should be made in a CCAA proceeding only if the purpose of the 
application is consistent with the purposes of the CCAA. 

39.. In my view, the proposed continuation of the NOI proceedings as a CCAA proceeding is in accordance and consistent 
with the purposes of the CCAA. The purpose here is to attempt a restructuring of the Urbancorp business which is the subject 
ofthis application, including those entities which had filed NOI proceedings and other highly interconnected entities. It is 
under the CCAA and the jurisprudence that has developed that permits protection being provided both to the applicant 
companies and its related limited partnership entities that may not be insolvent. The continuation also assists in the co
operative proceeding with Mr. Gissin as the foreign representative of UC Inc. who is being recognized under Part IV of the 
CCAA. 

40 I am satisfied that the NOI proceedings commenced under the BIA should be taken up and continued under the CCAA. 

(3) Protection under the CCAA 

41 The applicants and their related entities have total claims against them in excess of $5 million. 

42 I am satisfied that the applicants meet the Ste/co test of insolvency enunciated by Justice Farley in Ste/co Inc., Re 
(2004), 48 C.B.R. (4th) 299 (Ont. S.C.J. [Commercial List]); leave to appeal to C.A. refused, [2004] O.J. No. 1903 (Ont. 
C.A.); leave to appeal to SCC refused, [2004] S.C.C.A. No. 336 (S.C.C.). The applicants are currently unable or will 
iqiminently be unable to meet such claims generally as they become due. The primary financial challenge facing the 
Urbancorp applicants and their related entities is their inability to raise the necessary financing to advance their major 
p~ojects beyond their current stages of development. This is due to a number of events, including the recent steps by Tarion 
to revoke certain Tarion registration certificates, and events relating to UC Inc. and the Israeli debentures. These events and 
th~ publicity and press surrounding them have materially threatened the ability of the non-applicant Urbancorp entities to 
carry on business in the ordinary course. 

43 ' A CCAA court may exercise its jurisdiction to extend protection by way of the stay of proceedings to a partnership 
related to an applicant where it is just and reasonable or just and convenient to do so. The courts have held that this relief is 
appropriate where the operations of a debtor company are so intertwined with those of a partner or limited partnership in 
question that not extending the stay would significantl~' impair the effectiveness of a stay in respect of the debtor company. 
See Priszm Income Fund, Re (2011), 75 C.B.R. (5th) 213 (Ont. S.C.J.) per Morawetz J. The stay is not granted under section 
11 of the CCAA but rather under the court's inherent jurisdiction. It has its genesis in Lehndorjf General Partner Ltd., Re 

Q .. ?93 ), 17 _f_:!?_.R. (3d2 .. 3.!JOnt._Q~n:.EiY.:.J Co~e!£.!~L~iS.!J2 .. ~!1_d hasj?,~~n fo~?~.~i.l)..Y~.Y-eraLcas~~1_,,i'.!clu~~~, . .9a,~~-~~t 
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Publishing lnc./Publications Canwest Inc., Re (2010), 63 C.B.R. (5th) 115 (Ont. S.C.J. [Commercial List]), Calpine Canada 
Energy Ltd, Re (2006), 19 C.B.R. (5th) 187 (Alta. Q.B.) and 4519922 Canada Inc., Re (2015), 22 C.B.R. (6th) 44 (Ont. 
S.~.J. [Commercial List]). 

44 I am satisfied that the stay of proceedings provided for in the Initial Order should extend to the related limited 
partnerships. Each is significantly interrelated to the business of the insolvent applicants as they and their stakeholders, assets 
(iri many cases beneficial ownership of the assets of applicants), and intercompany payables and receivables in particular, 
form an integral part of the operations of the Urbancorp Group. Although they are not currently technically insolvent, the 
evidence is that it was reasonably expected at the time of filing that, without the benefit of a stay of proceedings, they will 
run out of liquidity before the time that would reasonably be required to implement a restructuring. 

45 The applicants seek an interim lender's charge to secure the interim funding from UC King South. It is to be secured 
against those Urbancorp entities that utilize any of the funds. The applicants also seek the authority for the Monitor to utilize 
an aggregate of up to $1 million of cash which e:idsts within the Urbancorp CCAA entities, to fund the cash flow 
requirements of other Urbancorp CCAA affiliates on an intercompany basis during these proceedings, secured by an 
intercompany lender's charge over the borrower entity's assets, properties and undertakings in favour of the lender entity, to 
rank pari passu with the interim lender's charge. 

46 I am satisfied after a consideration of the factors set out in section 11.2( 4) of the CCAA that these charges should be 
granted. The charges will be subordinate to existing secured creditors and lienholders and will not secure any pre-filing 
obligations2• The money is clearly needed for the restructuring process and the charges are supported by the proposed 
Mc;mitor who will have enhanced powers to operate the business during the restructuring with the authority to approve the 
advances. 

47. Other charges normal in CCAA cases are proposed. They are a director's and officer's charge in the amount of 
$300,000 for the sole remaining director of the applicants after Mr. Siskin's retirement as a director and an administrative 
charge in the amount of$750,000. These charges are reasonable and supported by the proposed Monitor. They are approved. 

!; 

48 At the conclusion of the hearing on May 18, 2016 I signed the Initial Order in the applicants' CCAA application and 
the Initial Order and supplemental orders on the application of Mr. Gissin under Part IV of the CCAA. 

Application granted. 

Footnotes 

2 

Urbancorp New Kings Inc. was inadvertently included as an applicant when this proceeding was first commenced. It has been 
removed as an applicant as it is not an insolvent corporation. 

An exception to the subordination to secured creditors is the Reznick Trust under the Israeli debenture which is to be subordinate 
to the Charges. Apparently there is still some issue because of the lack of time to deal with it as to what security if any there is to 
support the Reznick Trust. It may be that some future motion may be necessary to deal with this subordination exception. 

E·nd of Document Copyright. I\) Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights 
reserved. 
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2011 CarswellOnt 2258, 2011 ONSC 2061, [2011] O.J. No. 1491, 200 A.C.W.S. (3d) 626, 75 C.B.R. (5th) 213 

In the Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, 
as Amended 

And In the Matter of a Plan of Compromise or Arrangement of Priszm Income Fund, Priszm Canadian Operating 
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Related Abridgment Classifications 
For all relevant Canadian Abridgment Classifications refer to highest level of case via History. 

Bankruptcy and insolvency 

XIX Companies' Creditors Arrangement Act 
XIX.2 Initial application 

XTX.2.b Grant of stay 
XlX.2.b.viii Miscellaneous 

Headnote 

Ilankruptcy and insolvency --- Companies' Creditors Arrangement Act - Initial application - Grant of stay -
Miscellaneous 

P ·Fund, P Trust, P GP, P LP and K Inc. were collectively referred to as P Entities - P Entities owned and operated 428 
quick service restaurants - P LP was franchisee of franchisor, Y LP - Business of P LP was to develop, acquire, make 
investments in and conduct business in connection with quick service restaurant business - P Entities ceased paying certain 
obligations to Y LP and could not meet their liabilities as they came due; it became insolvent - P Fund, P Trust, P GP, and 
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K Inc., applicants, sought relief under Companies' Creditors Arrangements Act (CCAA) and also sought to have stay of 
proceedings of initial order under CCAA extended to P LP - Application granted - Applicants' submission that they were 
debtor companies to which CCAA applied was accepted - P Entities were in process of coordinating sale process for certain 
assets, and stay of proceedings was appropriate - While CCAA definition of eligible company does not expressly include 
partnerships, CCAA courts have exercised jurisdiction to stay proceedings with respect to partnerships and limited 
partnerships where it is just and convenient to do so - Courts have held that this relief is appropriate where operations of 
debtor companies are so intertwined with those of partnerships, that not extending stay would significantly impair 
effectiveness of stay in respect of debtor companies - It was appropriate to extend CCAA protection to P LP. 

Table of Authorities 

Cases considered by Morawetz J.: 

Canwest Global Communications Corp., Re (2009), 2009 CarswellOnt 6184, 59 C.B.R. (5th) 72 (Ont. S.C.J. 
[Commercial List])- referred to 

Lehndorjf General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24, 9 B.L.R. (2d) 275, 1993 CarswellOnt 183 (Ont. Gen. 
Div. [Commercial List]) - followed 

Nortel Networks Corp., Re (2009), 2009 CarswellOnt 4467, 55 C.B.R. (5th) 229 (Ont. S.C.J. [Commercial List]) -' 
followed 

i Ste/co Inc., Re (2004), 48 C.B.R. (4th) 299, 2004 CarswellOnt 1211 (Ont. S.C.J. [Commercial List]) - followed 

Ste/co Inc., Re (2004), 2004 Carswell Ont 2936 (Ont. C.A.) - referred to 

Ste/co Inc., Re (2004), 338 N.R. 196 (note), 2004 CarswellOnt 5200, 2004 CarswellOnt 520 I (S.C.C.)- referred to 

Statutes considered: 

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 
Generally - referred to 

s. 2 "insolvent person" - considered 

s. 11.2(4) [en. 2005, c. 47, s. 128] - considered 

s. 11.4 [en. 1997, c. 12, s. 124]- considered 

s. 11.4(1) [en. 1997, c. 12, s. 124] -considered 

s. 11.5(1) [en. 1997, c. 12, s. 124] - considered 
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s. 11.5(2) [en. 1997, c. 12, s. 124] - considered 

APPLICATION by affiliated debtor companies for relief under Companies' Creditors Arrangements Act and to have stay of 
proceedings of initial order extended to limited partnership. 

Morawetz J.: 

1 · Priszm Income Fund ("Priszm Fund"), Priszm Canadian Operating Trust ("Priszm Trust"), Priszm Inc. ("Priszm GP") 
and KIT Finance Inc. ("KIT Finance") (collectively, the "Applicants") seek relief under the Companies' Creditors 
Arrangements Act, R.S.C. 1985, c. C-36 (the "CCAA"). The Applicants also seek to have the stay of proceedings and other 
benefits of an initial order under the CCAA extended to Priszm Limited Partnership ("Priszm LP"). Priszm Fund, Priszm 
Trust, Priszm GP, Priszm LP and KIT Finance are collectively referred to as the "Priszm Entities". 

Background 

2 The Priszm Entities own and operate 428 KFC, Taco Bell and Pizza Hut restaurants in seven provinces across Canada. 
As a result of declining sales and the inability to secure additional or alternate financing, the Priszm Entities cannot meet 
their liabilities as they come due and are therefore insobent. 

3 · The Priszm Entities seek a stay of proceedings under the CCAA to allow them to secure a going concern solution for the 
business including approximately 6,500 employees and numerous suppliers, landlords and other creditors and to maximize 
recovery for the Priszm Entities' stakeholders. 

4 · On the return of the motion, the only party that took issue with the proposed relief was Yum! Restaurants International 
(Canada) LP (the "Franchisor"). Counsel to the Franchisor indicated that the Franchisor was not opposing the form of order, 
but explicitly does not consent to the stated intention of the Priszm Entities not to pay franchise royalties to the Franchisor. 

5 . The background facts with respect to this application are set out in the Affidavit of Deborah J. Papernick, sworn March 
3 i; 2011 (the "Papernick Affidavit"). Further details are also contained in a pre-filing report submitted by FTI Consulting 
Canada Inc. ("FTI") in its capacity as proposed monitor. FTI has been acting as financial advisor to the Priszm Entities since 
[)ecember 13, 2010. 

I 

6. Priszm LP is a franchisee of the Franchisor and is Canada's largest independent quick service restaurant operator. 
P~i:szm LP is the largest operator of the KFC concept in Canada, accounting for approximately 60% of all KFC product sales 
in' Canada. In addition, Priszm LP operates a number of multi-branded restaurants that combine a KFC restaurant with either 
a -taco Bell or a Pizza Hut restaurant. 

7 As of March 25, 2011, the Priszm Entities operated 428 restaurants in seven provinces: British Columbia, Alberta, 
Manitoba, Ontario, Quebec, Nova Scotia and New Brunswick. 

8 The business of Priszm LP is to develop, acquire, make investments in and conduct the business and ownership, 
operation and lease of assets and property in connection with the quick service restaurant business in Canada. 

9 Priszm Fund is an income trust indirectly holding approximately 60% of Priszm LP's trust units. 

10 Priszm Trust is an unincorporated, limited purpose trust wholly-owned by Priszm Fund created to acquire and hold 
60% of the outstanding partnership units of Priszm LP, as well as approximately 60% of Priszm GP's units, for Priszm Fund. 

11 Priszm GP is a corporation which acts as general partner of Priszm LP. 
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12 KIT Finance is a corporation created to act as borrower for the Prudential Loan, described below. 

13 The principal and head offices of Priszm Fund, Priszm LP and Priszm GP are located in Vaughan, Ontario. 

14 As at March 31, 2011, the Priszm Entities had short-term and long-term indebtedness totalling: $98.8 million pursuant 
to the following instruments: 

(a) Note purchase and private shelf agreement dated January 12, 2006 ("Note Purchase Agreement") between KIT 
Finance, Priszm GP and Prudential Investment Management ("Prudential") - $67.3 million; 

(b) Subordinated Debentures issued by Priszm Fund due June 30, 2012 - $30 million - $31.5 million. 

15 The indebtedness under the Note Purchase Agreement (the "Prudential Loan") is guaranteed by and secured by 
substantially all of the assets of Priszm GP, KIT Finance and Priszm LP and by limited recourse guarantees and pledge 
agreements granted by Priszm Fund and Priszm Trust. 

16 In addition, the Priszm Entities have approximately $39.1 million of accrued and unpaid liabilities. 

17 As a result of slower than forecast sales, on September 5, 2010, Priszm Fund breached the Prudential Financial 
cb~enant and remains in non-compliance. As a result, the Prudential Loan became callable. 

18 Priszm Fund has also failed to make an interest payment of $975,000 due on December 31, 2010 in respect to the 
Subordinated Debentures, 

19 The Priszm Entities have also ceased paying certain obligations to the Franchisor as they come due. 

Findings 

20 I am satisfied that Priszm GP and KIT Finance are "companies" within the definition of the CCAA. I am also satisfied 
that Priszm Fund and Priszm Trust fall within the definition of "income trust" under the CCAA and are "companies" to 
which the CCAA applies. 

21 I am also satisfied that the Priszm Entities are insolvent. In arriving at this determination, I have considered the 
definition of "insolvent" in the context of the CCAA as set out in Ste/co Inc., Re (2004), 48 C.B.R. (4th) 299 (Ont. S.C.J. 
[Commercial List]), leave to appeal refused, 2004 CarswellOnt 2936 (Ont. C.A.), leave to appeal to S.C.C. refused 2004 
C~rswellOnt 5200 (S.C.C.). In Ste/co , Farley J. applied an expanded definition of insolvent in the CCAA context to reflect 
the "rescue" emphasis of the CCAA, modifying the definition of "insolvent person" within the meaning of s. 2(1) of the 
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA") to include a financially troubled corporation that is "reasonably 
expected to run out of liquidity within reasonable proximity of time as compared with the time reasonably required to 
implement a restructuring". 

2f. In this case, the Priszm Entities are unable to meet their obligations to creditors and have ceased paying certain 
obligations as they become due. 

23 Further, the Priszm Entities are affiliated debtor companies with total claims against in excess of$100 million. 

24 I accept the submission put forth by counsel to the Applicants to the effect that the Applicants are "debtor companies" 
to.·which the CCAA applies. 
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25 At the present time, the Priszm Entities are in the process of coordinating a sale process for certain assets. In these 
circumstances, I have been persuaded that a stay of proceedings is appropriate. In arriving at this determination, I have 
considered Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) and Nortel 
Networks Corp., Re (Ont. S.C.J. [Commercial List]). 

26 The CCAA definition of an eligible company does not expressly include partnerships. However, CCAA courts have 
e~ercised jurisdiction to stay proceedings with respect to partnerships and limited partnerships where it is just and convenient 
to do so. See Lehndorff, supra, and Canwest Global Communications Corp., Re, 2009 CarswellOnt 6184 (Ont. S.C.J. 
'[Commercial List]). 

27 The courts have held that this relief is appropriate where the operations of the debtor companies are so intertwined with 
t4ose of the partnerships or limited partnerships in question, that not extending the stay would significantly impair the 
effectiveness of a stay in respect of the debtor companies. 

28 Having reviewed the affidavit of Ms. Papernick, I have been persuaded that it is appropriate to extend CCAA 
protection to Priszm LP. 

29 The Priszm Entities are also seeking an order: (a) declaring certain of their suppliers to be critical suppliers within the 
meaning of the CCAA; (b) requiring such suppliers to continue to supply on terms and conditions consistent with existing 
arrangements and past practice as amended by the initial order; ( c) granting a charge over the Property as security for 
payment for goods and services supplied after the date of the Initial Order. 

30 Section 11.4 of the CCAA provides the court jurisdiction to declare a person to be a critical supplier. The CCAA does 
not contain a definition of "critical supplier" but pursuant to 11.4( I), the court must be satisfied that the person sought to be 
de.dared a critical supplier "is a supplier of goods or services to the company and that the goods or services that are supplied 
ar~ critical to the company's continued operations". 

3 r Counsel submits that the Priszm Entities' business is virtually entirely reliant on their ability to prepare, cook and sell 
their products and that given the perishable nature of their products, the Priszm Entities maintain very little inventory and rely 
o~ an uninterrupted flow of deliveries and continued availability of various products. In addition, the Priszm Entities are 
highly dependent on continued and timely provision of waste disposal and information technology services and various 
utilities. 

32 With the assistance of the proposed monitor, the Priszm Entities have identified a number of suppliers which are 
critical to their ongoing operation and have organized these suppliers into five categories: 

(a) chicken suppliers; 

(b) other food and restaurant consumables; 

( c) utility service providers; 

(d) suppliers of waste disposal services; 

( e) providers of appliance repair and information technology services. 
:,__-., 

33' A complete list of the suppliers considered critical by the Priszm Entities (the "Critical Suppliers") is attached at 
Schedule "A" to the proposed Initial Order. 

34 · Having reviewed the record, I have been satisfied that any interruption of supply by the Critical Suppliers could have 
an· .immediate material adverse impact on the Priszm Entities business, operations and cash flow such that it is, in my view, 
ap·propriate to declare the Critical Suppliers as "critical suppliers" pursuant to the CCAA . 
.....,.,.. .... ,, ______ ,.,.,.,,.,,,,,,,,,,,,,,,,,,,_,,,,,,,,,,,,,,.,,,,,,,,.,,.,,.,,,,,,,,,,,,,,,,.,,.,.,,,,,,,,,,,,,,,,,,, ,,,,,,,,,,,,.....,,,, __ ,,,,,,,,,.,,,,,,,,., "" ,,,, __ ,,,,,,,,,,,,,,,.,,,,,,~,,,,,,,,,,,,,,,"""""""""" __ ,,,,,,,,,,,,, 
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35 Further, I accept the submission of counsel to the Priszm Entities that it is appropriate to grant a Critical Suppliers' 
Charge to rank behind the Administrative Charge. 

36 The Priszm Entities also seek approval of the DIP Facility in the amount up to $3 million to be secured by the DIP 
Lenders' Charge. 

37- Subsection 11.2(4) of the CCAA sets out the factors to be considered by the court in deciding whether to grant a DIP 
Financing Charge. These factors include: 

.. ·. 

(a) the period during which the company is expected to be subject to proceedings under the CCAA; 

(b) how the company's business and financial affairs are to be managed during the proceedings; 

(c) whether the company's management has the confidence of its major creditors; 

( d) whether the loan would enhance the prospects of a viable compromise or arrangement being made in respect of 
the company; 

(e) the nature and value of the company's property; 

(f) whether any creditor would be materially prejudiced as a result of the security or charge; and 

(g) the monitor's report. 

38' Counsel submits that the following factors support the granting of the DIP Lenders' Charge: 

(a) the Priszm Entities expect to continue daily operations during the proceedings; 

(b) management will be overseen by the monitor who will oversee spending under the DIP Financing; 

( c) while it is not anticipated that the Priszm Entities will require any additional financing prior to June 30, 2011, 
actual funding requirements may vary; 

( d) the ability to borrow funds from a court-approved DIP Facility will be crucial to retain the confidence of 
stakeholders; 

(e) secured creditors have either been given notice of the DIP Lenders' Charge or are not affected by it; 

(f) the DIP Lenders' Charge does not secure an obligation that existed before the granting of the Initial Order; and 

(g) the proposed monitor is supportive of the DIP Facility and the DIP Lenders' Charge. 

39 Based on the foregoing, I am of the view that it is appropriate to approve the DIP Facility and grant the DIP Lenders' 
Charge. 

40 The trustees and directors of the Priszm Entities have stated their intention to resign. In order to ensure ongoing 
corporate governance, the Priszm Entities seek an order appointing 2279549 Ontario Inc. as the CRO. They have also 
requested that the Chief Restructuring Officer be afforded the protections outlined in the draft Initial Order. 
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41 The Applicants are seeking an Administration Charge over the property in the amount of $1.5 million to secure the fees 
of the proposed monitor, its counsel, counsel to the Priszm Entities and the CRO. It is proposed that this charge will rank in 
priority to all other security interests in the Priszm assets, other than any "secured creditor", as defmed in the CCAA, who has 
not received notice of the application for CCAA protection. 

42 The authority to provide such a charge is set out ins. 11.5(2) of the CCAA. 

43 The Priszm Entities submit that the following factors support the granting of the Administration Charge: 

(a) the Priszm Entities operate an extensive business; 

(b) the beneficiaries will provide essential legal and financial advice and leadership; 

(c) there is no anticipated unwarranted duplication ofroles; 

(d) secured creditors likely to be affected by the charge were provided with notice and do not object to the 
Administration Charge; and 

(e) the proposed monitor, in its pre-filing report, supports the Administration Charge. 

44 I am satisfied that this is an appropriate case in which to grant the Administration Charge in the form requested. 

45. I am also satisfied that it is appropriate to grant a Directors' Charge in the amount of$9.8 million to protect directors 
ana officers and the CRO from certain potential liabilities. In arriving at this determination, I have considered the provisions 
of s. 11.5(1) of the CCAA which addresses the issue of directors' and officers' charges. I have also considered that the 
Priszm Entities maintain directors' and officers' liability insurance ("D&O Insurance"). The current policy provides a total of 
$31 million in coverage. It is expected that the D&O Insurance will provide coverage sufficient to protect the directors and 
officers and the draft Initial Order provides that the Directors' Charge shall only apply to the extent that the D&O Insurance 
is not adequate. 

46 For the foregoing reasons, I am satisfied that it is appropriate to grant the CCAA Initial Order in the form requested. 

47 Paragraph 14 of the form of order provides for a stay of proceedings up to and including April 29, 2011. Paragraph 59 
provides for the standard comeback provision. 

48 The Initial Order was signed 9:30 a.m. Eastern Daylight Time on March 31, 2011. 

Application granted. 
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XIX Companies' Creditors Arrangement Act 
XIX.5 Miscellaneous 

' "' 

Headnote 

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act- Miscellaneous 

CMI, entity ofC Corp., obtained protection from creditors in Companies' Creditors Arrangement Act ("CCAA") proceedings 
in October 2009 - CPI, newspaper entities related to C, sought similar protection - CPI brought application for order 
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pursuant to CCAA and for stay of proceedings and other benefits of order to be extended to CPI - Application granted -
CPI was clearly insolvent - Community served by CPI was huge - Granting of order premised on anticipated going 
concern sale of newspaper business, which would serve interests of CPI and stakeholders and also community at large -
Order requested would provide stability and enable CPI to pursue restructuring and preserve enterprise value for stakeholders 
- Without benefit of stay, CPI would have been required to pay approximately $1.45 billion and would have been unable to 
continue operating business. 

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act- Arrangements - Approval by creditors 

CMI, entity ofC Corp., obtained protection from creditors in Companies' Creditors Arrangement Act ("CCAA") proceedings 
in October 2009 - CPI, newspaper entities related to C, sought similar protection - CPI brought application for order 
pursuant to CCAA and for stay of proceedings and other benefits of order to be extended to CPI - Application granted -
CPI was clearly insolvent - Community served by CPI was huge - Granting of order premised on anticipated going 
concern sale of newspaper business, which would serve interests of CPI and stakeholders and also community at large -
Order requested would provide stability and enable CPI to pursue restructuring and preserve enterprise value for stakeholders 
- Without benefit of stay, CPI would have been required to pay approximately $1.45 billion and would have been unable to 
continue operating business - In circumstances, it was appropriate to allow CPI to file and present plan only to secured 
creditors. 
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